tions of life in prison were ignored by the courts. Judicial review was avoided under the "hands-off" doctrine. 2 The courts reasoned that the handling of persons convicted of a crime was a difficult task that required considerable expertise that they did not possess. Therefore, the courts deferred in all matters of treatment of prisoners to the presumed administrative expertise of prison officials. 3 This immunity from judicial scrutiny led to a tradition of lawlessness in the corrections phase of the criminal process. The elaborate constitutional protections afforded the accused before and during trial stopped at the point of sentencing. What happened to the convicted after sentencing was not a matter of judicial or, indeed, public
concern.
Yet more than 95 percent of the inmates of the nation's prisons will return to society, either on parole or upon the expiration of their sentences. 4 The experience of these inmates while in prison will largely determine their chances of becoming productive and law-abiding citizens after release. Thus, what happens in prison is of critical importance not only to the relatively few offenders who are caught and convicted of crimes but also to the nation, which faces a general crisis of crime control. It is perhaps with all this in mind that Chief Justice Burger described the prison system as "the most neglected, the most crucial and probably the least understood phase of the administration of justice." ' This Article deals with the rights of prisoners while incarcerated. It is not concerned with sentencing, probation, parole, 6 or postrelease civil disabilities. E.g., "We have consistently adhered to the so-called "hands-off" policy in matters of prison administration according to which we have said that the basic responsibility for the control and management of penal institutions, including the discipline, treatment, and care of those confined, lies with the responsible administrative agency and is not subject to judicial review unless exercised in such a manner as to constitute clear abuse or caprice upon the part of prison officials." Bethea v. early release. Establishing a right to early and fair parole consideration and to procedural due process in the granting and revocation of parole is, however, beyond the scope of this Article. There are indications that courts may move awar from the notion that parole is a matter of the "grace' and unfettered discretion of
The discussion concerns the internal prison problems most frequently raised and litigated by prisoners. First, the substantive issues will be discussed, with an outline of what the law is and, in some cases, what it should be. Then the question of federal jurisdiction and the proper standards of judicial review will be discussed, followed by suggestions for litigation strategy in prisoners' rights cases. Finally, appropriate judicial remedies for violations of prisoners rights will be considered. Because of the paucity of state statutes and cases establishing prisoners' rights, the focus of this Article is generally on federal constitutional rights and remedies for state prisoners, although most of the discussion applies to federal prisoners as well.
I. THE SUBSTANTIVE PROBLEMS
The following discussion of the current state of the law is perhaps optimistic. In general, the most recent decisions are emphasized; these are the decisions that exhibit greater sensitivity to the underlying realities of prison life and consequently are more favorable to prisoners' contentions. No attempt is made to analyze older cases that are either factually distinguishable or so poorly reasoned as to be of no significant precedential value. Readers are cautioned, however, that there are many cases on the books parroting the "hands-off' slogan, and in practice these cases have to be confronted where relevant in particular jurisdictions. Readers are also cautioned that this area of the law is developing very rapidly: cases are continually being appealed and overruled, usually sub silentio, and new cases being brought and decided. 8 
A. Jail Conditions
JAILS ARE LOCAL short-term holding facilities designed to detain those awaiting trial and to house convicted misdemeanants-convicts sentenced to less than one year. Prisons are used to hold felonsconvicts sentenced to a year or more. Jail inmates have many of the substantive problems dealt with in subsequent sections of this Article, but, perhaps because their confinement is of relatively short duration, they have rarely litigated those problems. Their suits have focused on the actual living conditions of jails rather than on some of the more complex legal questions that arise when offenders spend longer terms in prisons. Jail conditions are treated separately here primarily because (1) jail inmates awaiting trial theoretically enjoy the presumption of innocence and thus may have a claim to better treatment than convicts, and (2) unlike officials of long-term prisons, jailkeepers generally do not pretend that their detention facilities exist to rehabilitate those committed to their custody.
Conditions in short-term detention facilities are a national disgrace. Report after report of investigating commissions and grand juries disclose the existence of squalid, dehumanizing conditions in jails. 9 The public should by now be aware that jails are overcrowded; unsanitary; heavily populated with perpetrators of "victimless" crimes--drunks, prostitutes, and vagrants -with older offenders mingled with young first-timers, and with convicted criminals mixed with those awaiting trial but unable to make bail; staffed by underpaid and untrained jailers who cannot prevent-or who even participate in-assaults, homosexual attacks, and other forms of brutality; lacking in facilities, money, and personnel to provide decent medical care, adequate nutrition, minimal recreation activities, 
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or any educational or vocational propram. 10 From a legal point of view, these conditions do not present sophisticated problems. It is nevertheless important to litigate the rights of jail inmates for two reasons. First, this part of the corrections system affects more people than any other; many innocent and unfortunate people spend time in jail and are exposed to conditions and people, including not only hardened criminals but also corrupt and brutal guards, that do not engender in the inmate a respect for the rule of law. Second, litigation on behalf of jail inmates presents an opportunity to compel the legislature or the public to devote attention and resources to the problem of alleviating the oppressive conditions. This is so because most of the problems in jails-e.g., overcrowding, untrained staff and insufficient supervision, and inadequate medical care-can be solved by spending more money on jails. If the courts can be persuaded to rule that offenders cannot be imprisoned at all unless the inadequacies of the jail are remedied, the legislature and the public will undoubtedly spend more on jails.
There has been surprisingly little litigation of the rights of jail inmates. Perhaps the first significant case was Inmates of the Cook County Jail v. Tierney." There Judge Julius Hoffman upheld a Civil Rights Act claim by jail inmates alleging (in a class action) that they were subjected to inadequate food, light, heat, sanitation, and medical care; lack of recreational facilities; lack of facilities for conferences with attorneys; lack of privacy; overcrowding; and exposure to beatings, sexual attacks, and other dangers resulting from an inadequate guard system. The case was settled on assurances by the defendant officials that they were effecting fundamental changes.
More recently, a federal court in New Mexico granted a preliminary injunction releasing jail inmates, almost all of whom were Indians, because of intolerable conditions at the Gallup jail. 12 Similar cases havebeen successful in ameliorating conditions in the jails of New Orleans 3 and Philadelphia. 14 Additional complaints broadly challenging jail conditions have recently been filed in New York, 15 Milwaukee, 16 Oakland, 17 and Little Rock,' 8 and in the states of Connecticut 1 9 and Rhode Island. 2°S everal constitutional provisions are starting points for legal arguments against poor conditions in most jails. Suits filed on behalf of jail inmates who are awaiting trial, as opposed to those who are serving short-term sentences, should emphasize that these inmates enjoy the presumption of innocence and would ordinarily be at liberty if they had bail money.
21
They should not be mingled with and treated as convicted criminals. Moreover, where the inmates have not yet had a preliminary hearing, it can be argued that any oppressive condition punishes them without trial in violation of the due process clause. 22 Intolerable jail conditions may also undermine the fifth amendment privilege against self-incrimination by creating pressures on the accused to plead guilty in order to be transferred to a state prison where conditions are more tolerable. Jail officials should bear a heavy burden of justifying restrictions and oppressive conditions imposed on untried inmates. In Davis v. Lindsay, 23 
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court reasoned that the isolation of Angela Davis in a New York jail deprived her of equal protection because, "as a pretrial detainee whom the law presumes innocent," isolation was unnecessary to ensure her appearance at trial and was thus unjustified. Since the only legitimate purpose of pretrial detention or bail is to ensure the accused's presence at trial, 24 as opposed to imposition of punishment before trial, any condition of confinement which is not inherent in the very nature of short-term detention and is not reasonably and necessarily related to security cannot be justified. To hold otherwise would sanction invidious discrimination against those who, because of poverty, are unable to provide bail, thus raising "considerable problems for the equal administration of the law. ' 
25
A recent federal district court decision holding the entire Arkansas prison system to be unconstitutional provides by analogy good authority for another form of constitutional attack on jail conditions. In Holt v. Sarver, 26 the court found that the living conditions in the Arkansas prisons constituted cruel and unusual punishment within the meaning of the eighth amendment. Judge Henley's opinion emphasized the following four significant factors also prevalent in most jails, that made the system unconstitutional: (1) the trusty system, which places power in the hands of favored prisoners rather than paid and trained correctional officers; (2) inadequate supervision of dormitories, leaving the inmates vulnerable to homosexual attacks, stabbings, etc.; (3) squalid conditions in isolation cells to which any prisoner could be summarily relegated; and (4) the lack of any meaningful rehabilitation program. 27 Judge Henley also noted the conditions of poor sanitation that prevailed at the Arkansas prison farms, the inadequate clothing furnished prisoners, and the failure to furnish adequate medical care. Explicitly threatening to enjoin any imprisonment in Arkansas, he ordered the prison officials to file a plan for remedying the deficiencies as well as interim reports of the progress in meeting minimal standards of decency. This kind of approach seems equally suited to dealing with oppressive jail conditions. 43 and at the federal prison in Atlanta, Georgia."4 The Supreme Court explicitly rejected the argument that inmate legal assistance must be banned because "jailhouse lawyers" would interfere with prison discipline. 45 Moreover, the Court condemned the regulation against legal assistance without any showing that the jailhouse lawyer involved was competent to give sound legal advice or confined his services to persons who actually needed them and without a showing that any particular prisoner had actually been denied needed assistance. 46 While the Court rested its decision on a due process right of unimpeded access to the courts, it noted that the district court had also relied on the federal habeas corpus statute, 47 which, the Court said, apparently contemplates that habeas corpus applications may be prepared by laymen acting on behalf of the petitioners. 4 provide that a prisoner must apply to the warden for permission to help others and the prisoner was not entitled to an injunction unless he had been refused permission.
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The only cases sustaining such regulations involved the federal medical center at Springfield, Missouri, where the officials provided an attorney and a program of supervised law student assistance for the inmate-patients, 53 and the Texas system, where the Department of Corrections hired two full-time attorneys and provided law student assistance.
54
Most prisons seem to be able to accommodate themselves easily to permitting inmate legal assistance. For example, in Arizona the prison officials promulgated a rule permitting inmates to help each other with their legal work provided that no compensation be demanded or received and that the assistance not interfere with normal institutional activities, 55 California promulgated a similar rule after Johnson. 56 However, a regulation permitting inmate legal assistance at the discretion of the warden, where there are no standards for exercising that discretion, is invalid. The California Supreme Court recently considered a variation on the theme of Johnson v. Avery. Although the California authorities voluntarily changed their jailhouse lawyer rules shortly after the Johnson decision, they continued to prohibit inmates from possessing the legal papers of other inmates-allegedly to avoid "the withholding of legal papers to enforce remuneration or achieve other illicit objectives" and "situations conducive to violence." 5 8 The court reasoned, however, that the inmate "lawyer" obviously has need of his "client's" papers and that there are less restrictive means of attaining legitimate penal objectives, for abuses such as extortion are capable of direct control by disciplining the offender. The court invalidated the rule as overbroad and unreasonably restricting access to the courts. 89 Some prisons seem determined to cling to the rule against inmate legal assistance. Prison officials argue that jailhouse lawyers never perform services gratuitously and always demand some form of compensation, whether it be cigarettes, food, sexual favors, or assistance in organizing an insurrection or escape. They also claim that jailhouse lawyers build up their own power structure and constitute a serious threat to prison order and discipline. 60 The same arguments were made and rejected in Johnson. Thus the prison officials' decision to maintain their rule barring inmate legal assistance will be, in one sense, beneficial to the prisoners; to save their rule, the officials must provide adequate noninm ate legal services.
61
Aside from directly hiring lawyers to help prisoners, 62 the officials could arrange for a legal services program to maintain an office in a prison. 63 The energies of law students may also be utilized, although student assistance alone is not adequate. 64 Provision of noninmate legal services also means that outsiders will be introduced to the prison's inner sanctum, and any activity that adds greater public visibility to what goes on in prison will help to reduce abuses.
RELATED TO In California, prisoners have a statutory right to receive all reading material accepted by the United States Post Office, except that the prison authorities may ban obscene matter, literature tending to incite violent crime and any matter concerning gambling or a lottery. 8 9 The California Supreme Court invalidated as inconsistent with this statute prison regulations banning materials deemed by officials to be not "conducive to rehabilitation" because they tended to incite crime:
It may well be that even persons who have committed antisocial acts warranting their imprisonment may derive greater rehabilitative benefits from a relatively free access to the thoughts of all mankind as reflected in the published word than they would derive from a strictly controlled intellectual diet.
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This decision and the California statute might be used in other states to support an argument that censorship of reading materials is not required by any legitimate penal consideration, especially since the California prison system enjoys a reputation as perhaps the best in the nation.
As in the case of reading material, prisons maintain an approved list of correspondents for each inmate. The list is limited to persons having some "legitimate" relationship to the inmate. 9 1 The content of letters is also regulated, and institutional gossip or news, which may include a report of brutality, is banned. 92 Early legal attacks on such correspondence regulations were generally unsuccessful, but a few courts have recently taken a closer look at the justifications proffered by prison authorities. In one case, a Hungarian refugee obtained an injunction prohibiting officials from refusing to allow him to correspond in Hungarian with his only living relative, who could not write English. 93 The court's decision apparently rests on equal protection rather than first amendment grounds, since it noted that officials freely permitted English-speaking prisoners to correspond with relatives.
In Carothers v. Follette, 94 a prisoner was punished by deprivation of "good time" for criticizing prison officials in a letter to his parents. 95 The court held that the officials' action violated the prisoner's first amendment rights. Judge Mansfield's analysis is useful in any prison case involving freedom of expression. The court said that any prison regulation or practice which restricts the right of free expression that a prisoner would have enjoyed if he had not been imprisoned must be related both reasonably . .. and necessarily . . . to the advancement of some justifiable purpose of imprisonment . . . A prisoner could be punished only if he acted or threatened to act in a way that breached or constituted a clear and present danger of breaching the justifiable regulation. 96 The court added that sanctions imposed against expression for the ostensible purpose of aiding the prisoner's rehabilitation were not supportable because rehabilitation is not "abject acceptance of all prison conditions, however unjustifiable." The court questioned whether rehabilitation of a prisoner is "advanced by deadening his initiative and concern for 100 The court essentially adopted the rationale of Carothers and Barnett, 1 0 1 and held that any restrictions on correspondence must be supported by a compelling state interest that cannot be served by less restrictive means and that any official action taken because of the content of correspondence must be dictated by a clear and present danger to prison security. 1°2 3. POLITICAL ACTIVITIES THE EXTENT of constitutional protection for political expression in prison has not been definitively treated by the courts. This question is certain to be vigorously litigated in the years ahead because of the increasing number of draft resisters, antiwar protestors, revolutionaries, and other political prisoners who will not stop (and may even intensify) their activities because they are incarcerated. In fact, the recent wave of prison strikes and demonstrations has been accompanied not only by demands for better food and amenities but also by radical political rhetoric. Prisoners cannot constitutionally be punished for holding unpopular political beliefs. However, the asserted right to assemble in prison and to organize for political purposes presents difficult and novel questions. The very nature of imprisonment requires some restrictions on the right freely to assemble. Whether organization is permitted may depend on the purpose of the organization. Courts will not find constitutional protection for an organization that directly challenges the authority of the prison administration and seeks to overthrow it, 1 " but if the organization simply seeks to speak out on public issues, including penal reform, it should be allowed.
The Second Circuit's recent decision in Sostre v. McGinnis, 105 dealt in part with political expression. The plaintiff was a black revolutionary who expressed radical beliefs in correspondence to his sister. He also collected the writings of various black nationalists and other revolutionaries. The prison officials seized the collection of writings in a search of Sostre's cell. Sostre refused to answer the warden's questions about the Republic of New Africa. The district court found that Sostre was punished for possessing political literature and for refusing to answer the questions. There was no evidence that Sostre was using the writings to organize other prisoners or to challenge the prison administration. The district court held that Sostre's constitutional rights had been violated, saying: "It is not a function of our prison system to make prisoners conform in their political thought and belief to ideas acceptable to their jailers." 1 may not be punished for their beliefs, they may not be punished for the mere expression of those beliefs. The Court held that the officials should be enjoined from punishing the prisoner "for having literature in his possession and for setting forth his views orally or in writing, except for violation of reasonable regulations." 1 0 7 The Court did not, however, set forth general principles governing regulation of political expression in prison, and it vacated the district court's ruling that the officials submit proposed regulations for court approval.
Where the question is one of prohibiting political organization and expression by prisoners, the two-step analysis of Barnett v. Rogers' 8 seems particularly appropriate. That is, prison officials should not be permitted to limit political activity unless there is a compelling state interest underlying the limitation and unless there is no less restrictive way of serving that interest. For example, a prison rule prohibiting all political activity without the approval of the warden should be held invalid. Officials might, under a narrower rule, validly prohibit picketing in the mess hall on a showing that this type of activity presents a clear and present danger of provoking serious disruptions, but the orderly circulation of written petitions in the cell blocks, for instance, should be protected. 1 0 9
D. Medical Care
PRISONERS FREQUENTLY complain about the inadequacy of medical care and sometimes about the denial of medical care for improper reasons. Generally speaking, medical care in local jails is wholly insufficient; local governments simply do not devote sufficient resources to jails to support an adequate health program. 110 A systematic failure to provide for minimal health needs should amount to cruel and unusual punishment. 1 ' However, where the question is whether an individual prisoner has received proper medical treatment, the courts have held that no constitutional issue is raised unless the prisoner is denied needed medical care for some im- health programs, it is an unfortunate truth that most prisoners probably receive better medical attention in prison than they ever would outside. Beneath these decisions lies a more profound problem. Instances of racial discrimination are part of the daily routine of most prisons, because racism in prison is even more exaggerated than in society at large. Racial minorities constitute a disproportionately large part of prison populations while most prison staffs remain overwhelmingly white.
E. Racial Segregation
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In addition, because most prisons are located in remote rural areas and draw their staffs from the locality, staff members tend to have a rural orientation. This contrasts with the increasingly urban character of the inmate population. Thus, a predominantly white rural staff directs the lives of a large mass of urban minority prisoners. This situation is'not only explosive, 21 but it interferes with the rehabilitative opportunities of the minority prisoners. The quality of contact with low-level personnel is a very significant factor influencing the inmate's overall prison experience.
122
State officials are, of course, under a duty not to discriminate on the ground of race in employing prison personnel, but thus far attacks on racial hiring have not met with success in the courts. In Sostre v. Rockefeller the district court held that the prisoner had standing to challenge racial discrimination in hiring of prison personnel but concluded that the prisoner had not carried the burden of proving discrimination; statistics showing racial imbalance were not enough. The eighth amendment provides the constitutional basis for challenging solitary confinement. The courts have, in fact, outlawed the outrageous conditions, approaching those of a medieval dungeon, that prevail in some prison disciplinary cells. 128 Most of the cases have involved unconscionably unsanitary conditions in the cells, but the courts have not rested their decisions simply on that ground. Rather, they have considered the totality of the dehumanizing circumstances 129 and have condemned that totality as unconstitutional.
Sostre v. McGinnis 30 involved a more sophisticated problem. The district court held that confinement in the "punitive segregation" unit of a New York prison for more than 15 days constituted cruel and unusual punishment. 3 ' The plaintiff in Sostre had been confined to segregation for a year, until released by the district court's preliminary injunction. The Second Circuit Court of Appeals, sitting en banc, reversed the eighth amendment holding. The court pointed out that the precise conditions of Sostre's confinement raised it "several notches above those truly barbarous and inhuman conditions" previously condemned as cruel and unusual. 3 12 The court failed, however, to articulate a coherent eighth amendment analysis. Although prolonged segregation may be "counterproductive as a correctional measure and personally abhorrent," the court did not consider the punishment sufficiently "barbarous" or "shocking to the conscience." In a throwback to the hands-off doctrine, the court said federal judges lack expertise in this area and should be reluctant to interfere with the judgment of responsible officials. While the court's failure to put a durational limit on segregated confinement appears to have been strongly influenced by its view that the prisoner could at any time effect his own release by agreeing to abide by prison rules, it is regrettable that the court did not lay down more clear guidelines to govern a practice so widely used and abused in American prisons.
Confinement to solitary, segregation, the "hole," disciplinary isolation, maxi- . 863 (S.D.N.Y.  1970 ). 132. The court listed several factors leading to this conclusion: (1) the prisoner's diet, which was the same (except for desserts) as in the general prison population and consisted of 2800-3300 calories a day; (2) the availability of rudimentary implements of personal hygiene; (3) the opportunity for daily exercise in the open air; (4) opportunity to participate in group therapy and thereby effect release from segregation; mum security, or whatever term is used 133 has been the traditional means of controlling troublesome prisoners. Rather than exploring the reason for a recalcitrant prisoner's behavior, guards have simply removed the prisoner from the general prison population and isolated him in a completely restrictive environment. There is an increasing recognition, however, that this technique is both dangerous to the prisoner and self-defeating in terms of improving discipline. The American Correctional Association now candidly states: "Perhaps we have been too dependent on isolation or solitary confinement as the principal method of handling the violators of institutional rules. Isolation may bring short-term conformity for some, but brings increased disturbances and deeper grained hostility to more. ' 
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CONFINEMENT TO punitive segregation or solitary confinement may be held to be cruel and unusual under three separate theories. First, the conditions may be so bad that, in themselves, they constitute cruel and unusual punishment.
135
Second, where the conditions are not per se cruel and unusual, the punishment may be unconstitutional because unnecessarily cruel in view of its purpose.
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Assuming that some form of isolation of severely recalcitrant inmates is needed to maintain order in prison, the degree of punishment must not exceed that which is required to meet the need. 137 Proof of the inmate's case on this theory requires expert testimony from prison administrators or criminologists to the effect that particular conditions of isolation are unnecessary with respect to the purpose 6f isolation in general and that, in fact, cruel conditions may be futile and self-defeating and may interfere with the possibility of rehabilitation. In other-words, there should be a showing that the defendant prison officials are using isolation procedures that are penologically unsound. To be significant, a challenge to punitive segregation or solitary confinement as unconstitutional must go beyond the conditions themselves to the vices of the system of isolating "troublesome" inmates. 137. Although the courts may say that prison officials have some administrative discretion in dealing with inmates who are in fact disruptive, at least according to one court, "acceptance of the fact that incarceration, because of inherent administrative problems, may necessitate the withdrawal of many rights and privileges does not preclude recognition by the courts of a duty to protect the prisoner from unlawful and onerous treatment of a nature that, of iself adds punitive measures to those legally meted out by the court." Jackson v. Godwin, 400 F.2d 529, 532 (5th Cir. mane conditions are necessary to discipline in their prisons. The third theory for determining that confinement in punitive segregation or solitary confinement is cruel and unusual rests on an argument from the particular facts of a case that such confinement is wholly disproportionate to the inmate's disciplinary offense. Thus, putting an inmate in the "hole" for talking in the mess hall or for any of a range of trivial offenses cannot be justified. The courts have said in a number of instances that excessive punishment is unconstitutional. 141 Isolation in its various forms should be reserved for serious disruptive conduct, such as assaults on guards and other prisoners, insurrection, and escape.
A legal challenge to disciplinary isolation as unconstitutional is a difficult task. Reliance on inmate testimony is not sufficient, and adequate discovery of prison rules, regulations, and disciplinary records is essential. Depositions of prison officials are extremely helpful to ascertain exactly what purposes the officials think are served by placing a man in disciplinary confinement. Again, expert testimony is a virtual necessity in order to persuade reluctant judges to rule in favor of the inmates against hardworking and underpaid public officials. Making the challenge, however, is important, because abuse of the quasi-judicial prison disciplinary system is one of the most significant elements in destroying a prisoner's faith in the rule of law.
DEPRIVATION OF "GOOD TIME"
PRISON SYSTEMS generally have a statutory scheme under which an inmate who does not get in trouble with prison authorities is permitted to earn a reduction of his sentence or early parole consideration. For example, in New York, an inmate may earn 10 days "good time" for each month served, thus potentially reducing his sentence by one-third.
142
Other jurisdictions have similar provisions. 143 Judges commonly take these reductions into consideration in fixing sentences. The legislative intent underlying these provisions is that prisoners will have a strong incentive not to misbehave while in prison. In practice, prison officials often use the granting or withholding of "good time" as an in terrorem device for ensuring subservient behavior.
Most prison systems use the deprivation of good time as a disciplinary sanction when inmates are "convicted" of breaking prison rules. Disciplinary decisions depriving an inmate of good time have the effect of prolonging the inmate's overall term of imprisonment, either by requiring him to serve more of his sentence or by depriving him of early parole consideration.
Since deprivation of good time has an adverse effect on the convict's liberty, the best approach in attacking such deprivation involves due process arguments. While in the federal system rather elaborate procedures must be followed before an inmate's good time may be forfeited, 1 " in most state systems few of the guarantees of procedural due process are pres- Dec. 22, 1970) . This is in accord with the "precept of justice" that punishment for a crime should be graduated and not cruel and unusual under the disproportionality theory of the eighth amendment, stressing the seriousness of the offenses charged. The court expressed no opinion whether the punishment would be upheld if imposed for less serious offenses or for less than all the offenses with which the prisoner in Sostre was charged. Slip op. at 1665-66 & n.28. In fact, the charges against the prisoner involved no violence. The court's holding was probably influenced by its view that the lengthy segregation could have been terminated at any time if the prisoner agreed to abide by prison rules, a view that is at variance with the facts of life in most prisons. seen as a more severe measure, and consequently, an inmate is afforded greater procedural protections. For example, the inmate has a right to representation by a staff member, to confrontation and cross-examination of witnesses against him, to call witnesses on his behalf, to allocution, to a decision based on the evidence, to a written (although not verbatim) record of the hearing, and to review by higher authority. The former director of the Federal Bureau of Prisons has described these protections as "an essential ingredient to good discipline." Hirschkop & Millemane, supra note 32 at 831, 834.
ent in disciplinary proceedings. Deprivation of good time is usually handled in the same manner as any other punishment for a disciplinary offense. 145 Thus, decisions are commonly made by a single official, often a lower-echelon officer; there may be no prior notice to the inmate of the charge against him, and he may be charged with conduct that does not violate any specific rule of the institution; the inmate is frequently given a hearing before a tribunal including the officer accusing him of misconduct; the inmate does not have the right to confront or cross-examine any witnesses against him; the inmate may not have an opportunity to state his version of the facts or to call witnesses on his behalf; the inmate has no right to counsel; no record of the proceedings is made except perhaps a notation as to the charge and the punishment imposed; there is no requirement that the decision be based on substantial evidence or that the reasons for the decision be either entered in the record or given to the inmate; and there is no adequate channel for appeal from the decision. 14 Very recently a few federal district courts have recognized that deprivation of good time has a substantial effect on die inmate's liberty and have therefore d that constitutionally adequate procedures must be followed before good time can be taken from an inmate. 147 The President's Commission on Law Enforcement and Administration of Justice has recommended that:
Where such [disciplinary] charges may lead to a substantial loss of good time and a resultant increase in the actual length of imprisonment, the prisoner should be given reasonable notice of the charges, full opportunity to present evidence and to confront and cross-examine opposing witnesses, and the right to representation by counsel. 49 the district court agreed, holding that good time cannot be taken unless the inmate is afforded the following: (1) prior written notice of the charges against him and the rule alleged to have been infringed; (2) a hearing before an impartial official with the right to cross-examine witnesses and call witnesses in his behalf; (3) a written record of the hearing and decision, including the reasons for the decision and the evidence relied upon; and (4) counsel or a counsel substitute. 150 The court of appeals reversed, holding that "all" 145. Also, inmates In segregation or disciplinary confinement are commonly barred from earning good time; they thus automatically lose good time as long as they are subjected to such confinement. New York's regulation was probably typical: "During any period of disciplinary confinement, time allowance against the minimum or maximum terms cannot be earned." 7 NYCRR § 60.6(c Judge Wyzanski assumed that an inmate could not be put in solitary confinement without (1) notice of the charge against him; (2) disclosure of the nature of the evidence against him; (3) an opportunity to be heard in his own defense; and (4) a decision based on substantial evidence. However, the court held that an inmate was not entitled as a matter of procedural due process to the right to cross-examine witnesses against him, the right to call witnesses on his own behalf, or any attorney to represent him. The decision was reversed by the First Circuit and remanded for a hearing to "confront the admittedly difficult-and still largely unexplored-question whether the punishment here proposed or inflicted was sufficiently great to require procedural safeguards, and if it was, whether sufficient safeguards were provided." 430 F.2d at 550.
these "trial-type" protections are not constitutionally mandated in "every" prison disciplinary proceeding, even proceedings leading to loss of good time. 5 1 The court acknowledged that a prisoner facing a serious sanction is entitled to due process, but said that the question is "what process is due." The court never answered the question. In tones reminiscent of the hands-off doctrine, the Court declined to write constitutional rules of prison procedure and seemed influenced by the unsurprising fact that few prison systems had voluntarily adopted the formal safeguards ordered by the district court. The court also asserted, incorrectly it would seem, that disciplinary proceedings were not "adverserial." While it is true in Sostre there was no dispute as to the facts of the prisoner's alleged misconduct, it is common in prison disciplinary proceedings for the disciplinary "court" to require a plea of "guilty" or "not guilty" to a specific charge (that may even involve criminal conduct, such as an assault) and to adjudicate the charge on vigorously disputed factsthe avowed purpose of the proceeding is to ascertain guilt and impose punishment, and the interests of the prisoner and his accusers are clearly adverse. On the Sostre record -with an intelligent and articulate prisoner able to protect his own interests and no disputed factsthe court was perhaps justifiably reluctant to lay down a new code of procedure. The court went no further than to say that in serious disciplinary cases the facts should be "rationally determined" and that a prisoner should be given "adequate notice," an opportunity to reply to he charge and a "reasonable investigation into the relevant facts." Whatever the procedure in lesser disciplinary matters, the withholding of good time should be viewed as an integral part of the criminal process, subject to fundamental requirements of procedural fairness. 152 Although the precise due process requirements may vary somewhat depending on the balance between seriousness of the punishment and the prison's need for speedy procedures, most of the traditional elements of procedural fairness should be afforded. 1 53 Furthermore, the deprivation of good time is one area of prison discipline where the officials clearly cannot justify summary procedures. There is simply no urgency about adjudicating whether an infraction warrants adjusting the prisoner's term of imprisonment. 154 Since the term was originally set by a judge, with all the procedural safeguards of a judicial proceeding, any adjustments should be made only pursuant to careful procedures.
DUE PROCESS IN DISCIPLINARY PROCEEDINGS
FINALLY, DISCIPLINARY actions in general may be attacked on due process grounds. As noted above, serious punishments are often meted out with scant regard for the fundamental fairness required by the due process clause. Inmates may be accused of misconduct that does not violate any prison rule. Also, the prison rules may be so broadly drawn that they are too vague, place too much unreviewable discretion in the officials, and do not adequately warn inmates of the kinds of conduct that may expose them to the risk of punishment. 1 " 5 There have been no cases explicitly holding that prison rules of conduct must not be overbroad; nevertheless, where the punishment to be inflicted is very serious, such as a sentence to solitary confinement or deprivation of good time, the discretion of prison officials should be circumscribed by traditional due process notions.
1 5 6 Even if the rigorous requirements of precision applicable to criminal laws do not fully apply in prison disciplinary proceedings, at the very least familiar rules governing decisions of administrative agencies should apply. 157 In other words, the prison administration should not be permitted to act in a standardless, arbitrary, or capricious way; it should be required to have valid rules that are fairly communicated to the persons who risk sanctions for violating them.
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Even where a prison maintains fair rules that are properly communicated to the inmate population, the disciplinary procedures must accord with procedural due process. 159 While it is not essential that a full-blown hearing precede the deprivation of movie privileges for some minor infraction, a "trial" for a serious offense punishable by solitary confinement or loss of good time should comport with traditional notions of procedural due process. 160 Prison administrators claim they need summary proceedings to deal with highly volatile situations. But in fact there are relatively few major disciplinary matters that actually require emergency disposition. Where a prisoner is leading an insurrection, officials no doubt can amply justify emergency segregation. 161 But in the far more typical case of forfeiture of "good time" for "insubordination" or "refusal to work," there is no reason to dispense with a full and fair hearing.
Of course, the more elaborate the procedural safeguards, the more difficult it is for prison officials to mete out serious punishments. The prisoner's lawyer may therefore wish to press procedural due process claims where, for example, it is unlikely that the prisoner will prevail in attacking conditions of segregation as cruel and unusual. Just as the Supreme Court's procedural innovations have put a de facto halt to capital punishment, rigorous procedural standards in prison may result in a decreased use of serious disciplinary punishments. 162 . Despite this rhetoric and these statutory obligations, few prisons actually provide meaningful rehabilitative opportunities for their inmates. Rather, in most prisons educational and vocational training are grossly inadequate, and idleness is the rule. Also, programs of psychiatric and psychological counseling are understaffed or nonexistent.
G. Right to Rehabilitation
The question here is whether prisoners have an enforceable right to access to meaningful rehabilitative programs. An analogy might be drawn to the rights of persons involuntarily committed to mental hospitals. There have been some indications that, where the reason for commitment is the need for treatment, the failure actually to provide treatment violates the inmate's constitutional rights. 66 The logical extension of this principle would require that, if rehabilitation is the primary purpose of imprisonment of adults, prisons must actually provide meaningful rehabilitative opportunities. A prison should be obliged to furnish an inmate with an opportunity to acquire at least a high school education, to gain job skills actually of value in the economy, to repair any medical defects he may have, and to benefit from psychiatric or psychological counselling if that is needed.
No case has held that a prisoner has a "right to rehabilitation." However, in Holt v. Sarver, 167 a federal district court held that the failure of the Arkansas prison system to provide any meaningful rehabilitative programs was one constitutionally significant factor bearing on the holding that the system was unconstitutional. The court reasoned that the deprivation of rehabilitative opportunities, together with the other oppressive conditions in the prison, constituted cruel and unusual punishment under the eighth amendment. 16 This decision may open the door to a challenge to prison systems that do not provide sufficient programs or resources to meet the rehabilitative needs of the inmates. In states with strong statutory requirements for affirmative rehabilitative programs, perhaps the challenge should be made on statutory, rather than federal constitutional grounds. The fact that imprisonment of offenders serves purposes other than rehabilitation (for example, isolation of the offender to protect society) militates against recognition of a constitutional right to be offered an affirmative rehabilitation program. 169 But the related problem of the denial of rehabilitative opportunities to individual inmates because of disciplinary or classification decisions of prison authorities does seem judicially tractable. . 1970) , the court said that although it might be "desirable" to hold a hearing before placing an inmate in maximum security, this may not always be practical, and emergencies may require segregation without a hearing. In Burns, the emergency was a killing with serious racial overtones. The court refused to find improper a six-month delay before any hearing was held, referring to "[e]xigent circumstances known only to the prison officials." Id. at 779. This failure to require an affirmative justification for such a delay is regrettable and the court's reasoning is wholly unpersuasive. Once the emergency subsides, a careful determination of the facts and any reasons for continued segregation is possible and, indeed, essential to fundamental fairness. It appears that the Burns court's unwillingness to require justification of the officials' action was strongly influenced by its own conclusion that the prisoner was dangerous and incorrigible and that no fair procedures could conceivably have resulted in any other outcome than segregation from the inmate population. Id. at 780--81. For a more sound judicial approach to a similar problem, in the context of a transfer of a mental patient to a maximum security ward see For example, if an inmate is found guilty of some disciplinary infraction, he may be transferred to a maximum security unit where his participation in rehabilitative programs is severely curtailed. 170 Similarly, prison classification decisions have a decisive influence on whether an inmate has access to rehabilitative opportunities. If he is considered troublesome, he will be relegated to a maximum security classification where he will have limited educational, vocational, recreational, and other opportunities. Administrative decisions as to an inmate's work assignment or participation in the educational program will also determine whether he will have a chance to acquire skills needed for success on parole and subsequent to his release. Since all these matters have such an important impact on the inmate's present and future life, decisions denying access to rehabilitative opportunities should be made with scrupulous regard for procedural fairness. In other words, requirements of procedural due process should apply to these kinds of decisions as well as to disciplinary decisions imposing severe punishments. 17 ' It is unlikely that the courts will review the rationality of individual classification decisions. Suits brought to challenge classification decision-making should be class actions and should concentrate on the decision-making procedures themselves. They should seek to establish minimal safeguards such as notice of a proposed detrimental change in classification, an opportunity to contest the factual basis for the decision, and an adequate means of administrative appeal from the decision. 
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